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PROPOSAL FOR DECISION

PROCEDURAL FINDINGS
This matter involves the administrative appeal of a decision of the Rochester

HIHs Historic District Commission (the Commission), which denled an application to
demolish the farmhouse located ét 1841 Crooks Road, In Rochester Hills, Michigan. The

property where the farmhquse Is locatedis a nbn-contiguousHlstorlc District located inthe

City.of Rochester Hills.,
The Commisslon made its decision on September 10, 2009. Itsent a letter o

the Petitioners informing them of the decision on September 24, 2009. The Petitioners

fngd the Instant appeal, dated November 20, 2099,

The appeal hereln was flled under the provislons of Section §(2) of the Local

-Historic Districts Act (LHDA)." Sectlon 5(2) provides that an applicant aggrieved by a

1 1970 PA 169, Section 5, MCL, 309,206
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declsuon of an historlc district commission may appeal to the State Historic Preservation

Review Board (the Review Board), an agency of the Michigan State Housing Deve!opment

Authority.
Upon receiving the appeal, the Review Board directed the State Office of

Administrative Hearings and Rules (SOAHR) to'conduct an admln!strfative hearing for
purposes of accepting evidence, i'wearing legal arguments, and prepérlng a "proposal for
decision,” SOAHR convéned a hearing on February 25, 2010, In the Cadillac Place,
thirteenth floor, Suite 13-450, 3024 W. Grand Boulevard, Detrolt, Michigan. The hearing

was held In accordance with procedures prescribed In Chapter 4 of the Administrative

Procedures Act of 1969.?
Jennifer C. Hill, Esq. appearad on behalf of the Petitioners, with one of the

Petitioners, Fred Dunn, and a witness, Steven C, Flum, an architect. John D, Staran, Esq.,
appeared in these proceedings on behalf of the Respondent, the Rochester Hills Historic
District Commigsion, with two witnesses: Brian Dunphy, the Commission Chalr, and Derek

Delacourt, Rochester Hills Deputy City Planner, Kenneth P. Polrier, Administrative Law

Judge, served as Presiding Officer.
At the c!ose of the February 26, 2010 hearing, the record was kept open to

allow for the submission of post-hearing briefs, by the close of business on March 8, 2010,

Counsel for each party submitted a post-hearing brief within the allotted time.

2 1969 PA 308, Section 71 et seq., MCL 24.271 et seq.
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ISSUE
Did the Cpmmlsslon on September 10, 2009 improperly deny Petitioner's

request to demolish, the farmhouse located at 1841 Crooks Road, in Rachester Hilis,

Michigan?
EXHIBITS

The following exhibits were admitted into evidence at the hearing:
Petitioner Exhibits ' Description
Exhibit A 1-7 ~ Photographs of the farmhouse
Exhibit B 1-16 Application for Approval of Demolition
Exhibit C 1-6 Estimates: Woodline and Smith |
Exhibit D 1-2 Loan Statements: Morgan and Chase
Exhibit E 1-2 2010 tax assessments
Exhibit F February 24, 2010 letter from Steven C. Flum, architect
Respondent Exhibits Description
Exhibit 1 Aerlal photograph, 1841 Crooks Road, Rochester Hills, MI
Exhibit 2 Chapter 118, City of Rochester Hills Code of Ordinances
Exhibit 3 Chronology of mestings concerning 1841Crooks Road
Exhibit 4 Minutes of January 10, 2002 Commisston Meeting
Exhibit & Minutes of February 14, 2002 Commission méetlng
Exhibit 6 Mlnutefs of Ma_y 9, 2002 Commission meeting

Exhiblt 7 Minutes of November 10, 2005 Commission meeting
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“Exhibit 8 " Minutes of February 9, 2006 Commission meeting

Exhibit 9 Minutes of March 8, 2006 Commission meeting

Exhibit 10 " Minutes of May 11, 2006 Commisslon meeting

Exhibit 11 Minutes of June 8, 2006 Commission meeting

Exhiblt 12 Minutes of November 8, 2007 Commission meeting

Exhibit 13 Minutes of March 12, 2008 Zoning Board of Appeals meeting

Exhiblt 14 Minutes of May 14, 2008 Commission meeting

Exhibit 15 ‘Minutes of September 10, 2009 Commission meeting

Exhibtt 18 February 18, 2010 affidavit of Kristine M. Kidorf, historic
preservation consultant

Exhiblt 17 August 18, 1978 affidavit of Earl E Borden, Supervisor of Avon
Township, Oakland County, Michigan

FINDINGS OF FACT

The Petitioners purchased the property at 1841 Crooks Road, in Rochester
Hills, Michigan, on November 2, 2000. The property itself Is a three acre parcel of land

which contains a barn and a slhgle-famlly farmhouse. - The farmhouse is the subject of the

Petitioner's demolition request.

The farmhouse Is an Early American farmhouse of wood frame construction,
The farmhouse ltseif,‘ along with the land within 100 feet from it, was Identified In 1978 for
designation as a non-contiguous historic district. An affidavit Indicating this fact was
recorded with the Reglster of Deeds in Oakland CoLmty, on August 24, 1978, A non-

contiguous historic district is a stand-alone historic resource that is not part of a larger,

contiguous village or district,
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The property was once used for farming purposes. The farmhouse was bulit
between 1860 and 1880, and it was remodeled In the 1950s and the 1990s. According to
an Intensive Level Survey conducted in 2002, the farmhouse [s significant in both the areas
of architecture and agriculture. It Is an example of the upright and wing house type popular
in Avon Township (now Rochester Hills) and Qakland County in the 18th century.

On January 10, 2002, Mr. Dunn appeared with his architect before the
" Commission to discuss Mr. Dunn's proposals to’renovate the farmhouse. M., Dunn
engaged in considerable discussion with the Commission over the next few years, assisted
by one architect, then a second architect, concerning his plans for renovating the
farmhquse, During his Initial appearance before the Commisslon in January 2002, Mr.
Dunn's architect, Mr. Gorddn, deta}iled several deficiencles with the farmhouse. Mr.
Gordon was aware of these deficiencles because he had worked with the farmhouse both
for Mr. Dunn, as well as for a previous owner. Due to multiple prior additions and
remodeling efforts, the center section of the structure was the only remaining orig'inal part
of the farmhouse. The current structures were In bad shape, and they were not
sympathetic to the original house. Very little of the original structure was left intact, and the
foundation was fottlng.

On May 9, 2002, the Commigsion approved a certificate of appropriateness
for Mr. Dunn, permitting him to remove portions of the farmhouse, and to restore various
other aspects of the property. l?uring the next four years there was more discuéslon
between Mr. Dunn and the Commisslon, invalving Mr. Dunn's plans, revisions to his plans,
and the Commission's expressions of concern relative to the physical ¢ondition of the

property. On March 9, 2006, the Commission denied Mr, Dunn's request fora certificate of
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approprlateness to allow rehabilitation of the farmhouse, and to permit the construction of
additions to it | |

Following this denial, Mr, Dunn submitted additional plan revisions to the
Commission. As a result, the Commission issued a certificate of appropriateness to Mr.
_ Dunn on June 8, 2006, The certificate of appropriateness was for rehabliitation of the
farmhouse, and for additions to it, as well as for removal of portions of the structure.

Mr. Dunn applied for a building permit in July 2006 to bring ébout his
proposed changes to the farmhouse. Mr. Dunn met with representatives of the Rochester
Hills building department over the next year in an attempt to clarify what he needed to do to
obtain the building permit. A previous owner had bullt additions to the farmhouse, without
first obtaining the required permits. As a result, several portions of the farmhouse did not
comply with the Rochester Hills bullding codes,

4 in June 2007, Mr, Dunn submitted revised plans to the building department,
and the department representatlves agaln pointed out various issues that Mr, Dunn needed
to address before the building department could issue a permit. By November 8 2007, Mr.
Dunn had not submitted revised plans concerning his proposals for the farmhouse.

Based on Mr, Dunn's inactivity with respect to the farmhouse, as well as the
Commission's concerns about how the condition of the farmhouse had deteriorated over
the past five months, the Commission found on November 8, 2007 that the property in
question was In violation of the demolition by neglect portion of the Rochester Hills City
Code of Ordinances. A Notice of Demolition by Neglect was issued on November 15,

2007. Following receipt of the November 15, 2007 Notice, Mr. Dunn secured the

farmhouse, ensuring that it was protected against the elements.



Docket No. 2009-1689
Page 7 '

On March 12, 2008, the Rochester Hills Zoning Board of Appeals considered
and approved Mr. Dunn's application for a varlance that would permit him to renovate the
- farmhouse. By May 2009, however, the Rochester Hills Deputy city planner had received
several compl;aints that the farmhouse had fallen into a state of d}érepalr over the previous
year, As a result, on May 14, 2009, the Commission made a determination of demolition of
neglect with respect to the farmhouse. In doing so, the Commission encouraged Mr. Dunn
to move forward with all approprlate action to sécure fhe farmhouse against damage from
the elements. The Commission fur‘ther required that defects previously identified by the
Rochester Hills bullding department's field 'lnspection report were to e remediated by July
31,2009. The notice of demolition by neglect was issued on May 19, 2009.

On July 23, 2000, Mr. Dunn submitted to the Commission an apﬁlication for
approval of demolition of the farmhouse, The Commiéslon met to consider Mr, Dunn's
application on September 10, 2009. After considerable discussion, involving Mr, Dunn and
his attorney, the members of the Commission, Rochester Hills staff workérs who were
assq‘gned to the request, and Input from at least one member of the public, the Commisslon
voted to deny Mr, Dunn's application. The motion to deny Mr. Dunn's application passed,
with all elght members present voting ays, and one member absent.

On September 24, 2009, the Commission sent a lstter to Mr. Dunn giving
offfclal notice of the denlal. The letter contalned the findings that the Commission made, in

denylng Mr. Dunn's application:

"1. The subject site is a locally designated non-contiguous Historic District
located in the City of Rochester Hills.

2. The resource (house) Is an Early American Farmhouse of wood frame
construction. The structure was identifled for local designation in 1978,
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3, An Intensive Level Survey conducted by 2002 identified this historic resource
as significant In both the areas of architecture and agriculture, The home was
described as a good, intact example of the upright and wing house type popular in
Avon Township (now Rochester Hills) and Oakland County In the 16th Century.

4, The resource (house) has not become deterlorated to the polntitis no longer
feasible to restore or rehabllitate the structure.

5, The costto rehabllitate and/or restore the exlsting resource has not become
burdensome and unreasonable and will not cause undue financial hardship. Based
on the financial figures provided by the applicant ($270,000.00 to $410,000.00), the
cost 1o rehabilitate and restore the structure will not exceed current new construction

costs."

CONCLUSIC FlL
As Indicated above, Section 5(2) of the LHDA allows persons aggrieved by

decisions of commissions to appeal to the Review Board. Section 5(2) also provides that
the Board may affirm, modify or set aside a commission's decision and may order a
- commission to issue a certificate of appropriateness or a notice to proceed. Rellef should
be granted where a commission has, among other things, acted In an arbitrary or
capriclous manner, exceeded its legal authority, or committed some other substantial and
material error of law. Conversely, when a commisslon has reached a correct declision,
rellef should not be granted. |
Under Michigan law applicable to administrative proceedings, a party who
~ stands Inthe positi'on of an applicant, an appellantora petitioner typlcally bears the burden
of proof. 8 Callaghan's Michigan Pleading and Practice (2d ed), Sectlon 60.48, p 176,
Lafayette Market and Sales Co v City of Detrolt, 43 Mich App 129, 133; 203 NwW2d 746
(1972), Prechel v Dep't of Soclal Services, 186 Mich App 547, 549; 485 NW2d 337 (1990).

The Petitioners occupy that position In this proceeding and accordingly bear the burden of

proof regarding their factual assertions.
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The Petitioners argue three points in support of thelr appeal of the
Commission's denlal of thelr demolition request. First, the Petitioners airng that the
rétentlon of the historical resource will cause undue financial hardship for them. Secondly,
they argue that retaining the resource ls not in the Interest of the majority of the community.
Finally, the Petitioners argue that the relevant ordinance does not set out clear standards
by which to review the applicatioh to demoliéh. The Petltioners' points wiil be addressed in
reverse ordér.

The Petitioners' argument that the ordinance does not include clear
‘étandards.for reviewing thelr application for demolition, as argued both atthe Februaty 25,.
2010 héaring, and in thelr briefs, focuses on Rochester Hills Ordnance Section 118-168,
The section states that applications to demolish an historlc resource "shall include a
detailed explanation of why the resource needs to be demolished, and what will occur on
the site after thé demo‘lltioh," The Petltloners admit that other sections could provide
guldance, but maintain that the ordinance Is not clear.

However Section 118-168 Is located within a di.vi_s!on of fhe Rochester Hills
Code of Ordinances entitled "Construction or Modification of Resources." One of the other
ordinance sections Jocated within the éame division is.Section ,1 1'8~164, which is entitled
"Revlew by Commission," and which parallels Section 5(3), MCL. 399.205(3), of the LHDA. -

Sectlon ;118464 épeclfically directs the Commission to follow the U.S. Secretary of the
Interior's Standards for Rehabllitation and Guidelines for Rehabiiitating Historic Bulldings,
as set forth in 36 CFR 67, "[ijn reviewing plans submitted pursuant to this division."

[Emphasis added]
Nothing in the wording of Section 118-164 excludes plans for demolition, or
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distinguishes between them and other types of projects. The ordinance division that
governs plans submitted for demolition, therefore, also directs tﬁe .Comniisslon to materials
brovldlng ample‘standards for reviewing app!lcations‘such as the one in question. Itis
therefore concluded that, contrary to the Petitioners' assertions, the ordinance in question
does set out clear standards by which to review the application.

Regarding the Petitioners' assertion that retaining the resource Is not In the
interest of the maljority of the community, the record shows that no persuasive evidence
was presented to the Commission to corroborate the claim. When Commission members
WOnderéd aloud at the September meeting whether or not other farmhouses existed In
Rochester Hills that reflected the City's archltectural and agricultural heritage as did the
farmhouse, the Petitioners expressed, through their attorney, the bellef that there was one
near the City Municipal Building. No other details were offered.

On the other hand, as indicated above, since 2002, the farmhouse has been
identified as having particular signlficaﬁce with respect to the City's architectural and
agricultural past, Brian Dunphy, the chair of the Commission, testlfled at the hearing
before the undersigned congerning the Intensive Level Survey thatwés performed in 2002,
At that time, Rochester Mills contracted with an outside consuitant, Dr. Jane Bush, who
had extensive credentials in historic preservation. Her task was to research all the
properties listed as historic in Rochester Hills, including the farmhouse, and to assess their
historic value. Dr. Bush gave the opinion in 2002 that the farmhouse represented an
architectural style that was common to the locality when the farmhouse was built, She

further concluded that there were few such farmhouses remaining in Rochester Hills, and

that there were even fewer farmhouses located on a property with a barn as well.
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The farmhouse thus Is not only an example of both the architectural and
agricultural past of Rochester Hills, but it Is also a rare one. Further, the mefe fact that the
farmhouse has been protected under the City's historic preservation program since 1978
shows the value attributed to the structure by the people of Rochester Hills over time. Itis
thersfore concluded that retaining the resource is in the Interesf of the majority of the
community. .
The Petitioners' ﬁnaf argument, that retaining the farmhouse will cause an
undue financial hardship for them, rests on Section 5(6)(c) of the LHDA, MCL. 399.205 (6)

(c). The section prbvides that:

(6)  Work within a historic district shall be permitted through the Issuance of a
notice to proceed by the commission if any of the following conditions prevall and If
the proposed work can be demonstrated by a finding of the commission to be
necessary to substantially Improve or correct any of the following conditions. ...

(c)  Retaining the resource will cause undue financial hardship to the owner when
& governmental action, an act of God, or other events beyond that the owner's
éontrol created the hardship, and all feasible alternatives to eliminate the financial

. hardship, which may include offering the resource for sale at its fair market value or
moving the resource to a vacant site within the historic district, have been attempted

and exhausted by the owner,

Essentially, an undue financial hardship under this provision must be due to circumstances
beyond the owner's control hefore the commission can achquze a proposed work.

The Petitioners argue that the cost of renovation Is unduly excessive. Atthe
September 10, 2009 Commission meeting, Mr, Dunn informed the Commission that the
cost of renovating the farmhouse was between $270,000 and $410,000. There was no
persuasive evidence offered to contradict the opinion of Commissioner Dziurman, voiced
later at the same meeting, that the renovation prices quoted by Mr. Dunn equated to a

price range of roughly $100 to $200 per square foot, and that such a cost would roughly
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approximate the cost of building a new home. Even assuming for the sake of argument,
however, that Mr. Dunn's cost estimates would represent a very exbenslve renovation
projéct, even to the point of being & financial hardéhlp. the evidence did not clearly show
that it would be an undue financial hardship. The Petitioners' own architect admitted at the
hearing held before the undersigned that rendvating historlc structures was not always an
inexpensive proposition. He further admitted that it was not unqsual for renovation costs to
exceed the costs of building a new structure.'ﬁ ~

“The gquestion then becomes whether the costs faced by the Petitioners
represented matters beyond thelr control. Mr. Dunn asserted at the September 10, 2009
Commission mesting that when he purchased the property in 2000, he did notrealize thatt
was a designated historic district. He further maintained at the meeting, through his
attorney, that when he purchased the property, he had no way of knowing the extent to
which prior alterations to the farmhouse had adversely affect.ed the building's Integrity.

Nelther of these arguments, however;. gerves to absolve the Petitioners of
responsibllity with respect to the costs of renovating the farmhouse. The affidavit recorded
with the Oakland County Register of Deeds on August 24, 1978, gave at least constructive
notice to the Petitioners that the farmhouse was a regulated historic structure. Further, the
record does not persuasively support Mr. Dunn's contention that he had no way of knowlng
how much the property had already been damaged by the time he purchased it. During
the hearing hefore the undersigned, and throughlhls attorney's briefs, Mr, Dunn presented
himself as a person who was well experlenced in building homes and in dealing with
historic homes. Further, Mr. Dunn had the assistance of professional architects, at least

as early as his first meeting with the Commission on January 10, 2002, Additionally, there
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was no 6bject of evidence offered to show that Mr, Dunn was the victim of unfair dealing at
tbe time he purchased the farmhouse, For example, there was no evidence of a home

, inspection giving the farmhousé a "clean bill of health", or of representations made to that
effect, at the time of the purchase.

Sectlon 6(c) of the LHDA would also require a showing that all feasible
alternatives to eliminate the financial hardship were taken before the Petitioners' request
to demolish the farmhouse could be approved. Here again, the.Petitioners have failed to
bear their burden of proof. Atthe hearing before the undersigned, Mr, Dunn did testify that
he offered to sell the farmhouse, along with an adjoining lot for $410,000. No evidence
was offered, however, persuasively showing that this figure represented the fair market
value of the property at the time that it was offered for sale. Itis accordingly concluded that
the retention of the farmhouse will not cause an undue financial hardship for the Petitioners
within the meaning of Section 6(c) of the LHDA,

Inasmucﬁ as the Pelitioners have falled to show that retention of the
farmhouse would cause an undue financlal hardship for them, that retaining the farmhouse
is not in the interest of the majority of the community, or‘that the ordinance under which the
Commisslon reviewed the Petitioners' application did not set out clear standards for review,
It is concluded that the Petitioners' request for relief should be denied,

CONCLUSION

In consideration of the entire officlal hearing record made in this proceeding,

it is concluded that the Commission did not, on September 10, 2009, improperly deny the

Petitioners' request to demolish the farmhouse located at 1841 Crooks Road, in Rochester

Hills, Michigan.
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~ RECOMMENDATION

In light of the abave, it is recommended that the Commission's decision of

September 10, 2000 be AFFIRMED.

EXCEPTIONS

If & party chooses to file Exceptions to this Proposal for Decision, the

Exceptions must be filed within fifteen (15) days after the Proposal for Decision is issued,

If an opposing party chooses to flle a Response to the Exceptions, it must be filed within

ten (10) days after the Exceptions are filed. All Exceptions and Responses to Exceptions
must be filed with the State Historic Preservation Review Board, by submission to the
Michigan Department of History, Arts and Libraries, Office of Regulatory Affairs, 702
W. Kalamazoo Street, P.O. Box 30738, Lansing, Michigan 48909, Attention: Nicholas

L. Bozen. Al filings must also be served on all other parties to the proceeding.

oS P Priar

Kenneth P. Poirler
Administrative Law Judge
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PROOF QF SERVICE

| hereby state, to the best of my knowledge, information and bellef, that a copy of the
foregoing document was served upon all parties and/or attorneys of record In this matter by
Inter-Departmental mail to those parties employed by the State of Michigan and by
UPS/Next Day Alr, facsimile, and/or by mailing same to them via first class mail and/or
certified mail, return recelpt requested, at their respective addresses as disclosed by the

file on the 22nd day of March, 2010.

Noua ﬁi&&&&fv\
Maria Ardelean o
State Office of Administrative Hearings and Rules

Derek Delacourt
Rochester Hills Historic
Districts Commigsion

- 1000 Rochester Hills Drive
Rochester Hills, Mt 48309

Fred and Kathryn Dunn
1104 Maple Leaf Drive
Rochester Hills, M1 48309

Jennifer C. Hill, Esq.
Booth Patterson, P.C,
1090 W, Huron Street
Waterford, M| 48328

- John D, Staran Esq. -
Hafeli, Staran, Hallahan & Christ, P.C.
4190 Telegraph Road, Suite 3000

. Bloomfleld Hills, Ml 48302-2082

Nicholas L, Bozen/Scott Grammar
Department of History, Arts and
Libraries

Office of Regulatory Affairs

702 W. Kalamazoo Street

P.O. Box 30738

Lansing, M 48009
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Director
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Deputy Director

Daniel B, Casey
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Telephone
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Email_
planning@rochesterhills.org
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Saridi DiSipio
248.841.2571
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December 3, 2010

Mr. Fred Dunn

1104 Maple Leaf Drive
Rochester Hills M1, 48307

Re: Demolition by Neglect, 1841 Crooks Rd.

Mr. Dunn

This letter is intended as a follow up to our November 12" meeting at City Hall
where the attached Building Department memo was provided to you identifying the
items necessary to resolve the outstanding Demolition by Neglect.concerns. At that
time you indicated you understood the requirements and were willing to take care
of these items in a timely manner, The City agreed to forgo any permit -~
requirements or fees in an attempt to expédite the process. Ina subsequent
conversation you indicated that 6 -8 weeks was sufficient to complete the tasks.

To this date no noticeable work has taken place, it rerains our understanding and .
expectation that these issues will be fully resolved by January 14, 2011. Please .
contact me or Kelly Winters in the Building Department if there has been a change

in schedule

We look forward to workirig with you to correct the existing situation, Thank you
for your attentlon to this matter. ' .

Regards,

Derek L. Delacourt
Deputy Director
Planning & Ecenomic Development Department

Cc: Bryan K. Barnett, Mayor
£d Anzek, Director, Planning and Economic Development
Scott Cope, Director, Building Department
John Staran, City Atterney

www rochesterhilis.org



CITY OF ROCHESTER HILLS

DATE: November 10, 2010

u1ldmg TO:  Scott Cope - Director

Department RE: 1841 Crooks

Kelly M. Winters — Deputy Director

Based on our field visit, notes, photos, and discussions, | would suggést the following
should be done to temporarily “mothball” the home at the above address:

1.

ro

® N

Grading — Remove all debris and overgrowth from the exterior of the home. Fill
all depressions with clean backfill and regrade to allow for drainage away from
the structure.

Foundation- Fill in all holes. Match existing mortar and material as close as
possible. :

Siding & Trim — Repair all damaged siding and trim to match existing. Install
exterior sheathing over all wall studs not sided and install a comparable weather
resistant siding where missing. '

Doors & Windows- Remove all plywood, etc., from door and window openings.
Repair exterior trim as necessary. Cut and fit exterior grade plywood into window
and door openings to cover sash and doors. Where existing glass is broken, face
bolt plywood through glass into temporary 2x4 backing placed horizontal on
inside of wall stud faces. Where glass is not broken, screw into framing with
exterior grade screws. Paint all plywood to match house siding color.

_ Paint - Scrape, prime and paint exterior of building.

Roof — Strip roof and remove all debris. Replace rotted rafter ends by sistering
new lumber to old. Replace rotted fascia boards and starter boards. Fill in
missing framing and roof boards. Cover with roof sheathing, felt paper, and
shingles. ‘
Structural — Repair cut or damaged headers, studs, plates, joists, and rafters.
Ventilation — Provide cross ventilation in window openings on opposite sides of
homie to prevent moisture accumulation on the inside of the structure.

The above information is being provided as a basis'to stabilize the structure until future
restoration takes place. There is no implied restoration approval with any of the above
repairs.



