Highlights of Senate Bill 256introduced by Senator Berkholz in 2009, but not enacted

To help provide context for your review, Chuck Hersey prepared a list of some key highlights and notes
based on the very lengthy legislative work group process we instigated several years ago. The
language itself is important. But knowing how and why some of it is there is just as important.

v' Section 1: Establishes the Bolt test of regulatory purpose for stormwater management. Helps
avoid having to reprove it in each place considering a utility.

v’ Section 3: Establishes a wide range of activities as legitimate parts of the true cost of
stormwater service. Includes both qualitative and quantitative control which covers
conveyance to mitigate flooding.

v Section 3: Defines several terms intended to align with activities at the local level and/or
permit language.

v Section 4: Requires adoption of a stormwater management plan prerequisite to creating a
utility ordinance. Requires the two be consistent. Incentivizes putting sufficient detail in the
locally adopted plan to answer key questions:

o What are we paying for?
o Where?

o How much does it cost?

v Section 5: Lays out content of plan. Requires differentiation of who is included and who is not
by area, helping meet the voluntary test of Bolt (more on this later).

v Section 5(1-e): Requires demonstration/accountability for assuring that what is being done

represents cost effective choices. This was, and still is, critical to obtaining broad support
especially from the private sector.

v’ Section 5(1-j): Establishes that system of credits must be created. Not an option because it is
another part of meeting the voluntary test of Bolt.

v’ Section 5(1-g): Establishes that charges must be in proportion to costs, the 3" criterion laid out
in Bolt. This must be demonstrated prior to plan ordinance adoption.
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Section 5-3: Incentivizes inter-governmental cooperation by watershed. Taken with Section
5(1-e), it is clear that this effort has to rise to a high level. Otherwise, passing the cost effective
test would be difficult.

Section 5 (In-General): Addresses sense of fairness and due process. Helps assure stakeholders
get fair bites at the apple along the way. Could/would be very helpful in responding to future
challenges.

Section 8-4: Another reference designed to meet the proportionality test and avoid what some
fear as double dipping.

Section 8-6, Line 21: Note reference to “stormwater generated” , i.e. a thing requiring a public
service.

Section8-6: Very importantly, this section specifies 5 different ways to calculate a fee. It also
allows for a variation if generally accepted by engineers. The purpose here was to give local
government a sufficient number of options that, by statute, meet the proportionality test. This
would help clear up uncertainty, more so if the Supreme Court certified the legislation. Another
topic we will discuss and which needs a careful analysis based on the Jackson case.

Section 9-2: More or less restates all the things that can be paid for from an enterprise fund.
This is intended to be A to Z, soup to nuts, etc. Note that it includes debt service, another
nuance we will discuss at the meeting.

Section 10: This removes the idea or criticism that crediting for action on private property
reducing runoff is an option. It is required because it is a critical element of meeting the
voluntary test and the proportionality test. By the way, what better incentive for green
infrastructure.

Section 11: Another key step in the negotiation process designed to further compliance with
the voluntary test of Bolt. There is a rebuttable presumption that no one is included until the
government demonstrates you are generating a service demand, i.e. runoff from the property
is going into the storm system.
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EBILLNO. 256

Abilltoauthorizelocalunitsofgovernmenttocreatestormwaterutili
ties;topermitthe
establishmentandcollectionofstormwaterutilityfeesandstormwatersyste
mdevelopmentcharges; toprovidefor theallocationtorealpropertyofthe
costsofplanning, constructing, operating,maintaining, financing, and
administeringstormwatersystems; toauthorizetheadoptionofstormwaterut
ilityordinances;toprovideforcredits,exemptions,andappeals;andtopres
cribethepowersandduti'esofcertain

localgovernmentalofficersandentities.

THEPEOPLEOFTHESTATEOFMICHIGANENACT:
Sec.l.Thelegislaturefindsallofthefollowing:
(a) Sections5land52ofarticleIVofthestateconstitution
0fl963providethatthelegislatureshallpasssuitablelaws for

theprotectionandpromotionofthepublichealthandthatthe
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1 conservationofnaturalresourcesofthestateisofparamount

2 publicconcernintheinterestofthehealth, safety,andgeneral

3 welfareofthepeopleofthisstate.

4 (b) Inpropermanagementofstormwaterrunoffcauseserosion
5 oflands; threatensbusinessesandresidencesandotherfacilities
6 withwaterdamagefromflooding;adverselyimpactspublichealth,
7 safety,and welfare;andcreatesenvironmentaldamagetorivers,
8 streams, andotherbodiesofwaterinMichigan, includingtheGreat
9 Lakes.
10 ) Theconstitutionandlawsofthis stateauthorizelocal
11 unitsofgovernmenttoprovidestormwatermanagementservicesand
12 systemsthatwillcontributetotheprotectionandpreservationof
13 thepublichealth, safety,andwelfare, andtotheprotectionof
14 thisstate'snaturalresources.
15 (d) Controlofthequantityandqualityofstormwaterflow
16 fromdevelopedandundevelopedpropertyisessentialtoprotectand
17 improvethequalityofsurfaceandgroundwaterinthisstate,

18 therebyprotectingitsnaturalresourcesandthe health,safety,
19 andwelfareofitscitizens.
20 (e)Itisintheinterestofprotectingboththewatersofthe
21 statefrompollutionandthepublichealth, safety, andwelfareto
22 enablelocalunitsofgovernmenttofundstormwatermanagement
23 withauserfeesystemthatallocatesthecostsoftheseservices
24 topropertyownersinalocalunitofgovernmentbaseduponthe?25
extenttowhicheachpropertycontributestotheneedforstorm26
watermanagementprovidedbythelocalunitofgovernment.

27 (f) Thefederalcleanwateractandrulesandregulations
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promulgatedthereunderplaceincreasedmandatesonlocalunitsof
governmenttodevelop, implement, conduct, andmakeavailableto
theircitizensandpropertyownersstormwatermanagementservices
thataddresswaterquality,velocity, andvolumeimpactsof storm
waterrunoff.

(g) Thenationalpollutantdischargeeliminationsystem
regulationspromulgatedunderthefederalcleanwateractrequire
localunitsofgovernmentto,amongotherthings, submitpermit
applicationsformunicipalseparatestormsewersystemsand
implementcontrolsandimprovementstostormwatermanagement
systems,whichcontrolsandimprovementsrequiresubstantial
capitaloutlayonthepartoflocalunitsofgovernment.

(h) Itistheintentofthelegislaturetoprovideamechanism
bywhichlocalunitsofgovernmentunderexistingauthoritiesmay
establishasystemoftrueuserfeesandchargestodefraythe
costsofimplementingaregulatoryprogramtomanagestormwater
and toencouragecommunitiestoworkcooperativelytomanagestorm
water.

Sec.2.Thisactshallbeknownandmaybecitedasthe"storm
waterutilityact".

Sec.3.Asusedinthisact:

(a) "Fund"meansthestormwaterenterprisefundestablished
byalocalunitofgovernmentpursuanttosection9.

(b) "Imperviousarea"meansasurfaceareathatisresistant
topermeationbysurfacewater.

©) "Localunitofgovernment"meansacity,village,

township, orcounty.
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(d) "Operationandmaintenancecosts"meansallcosts,direct
and indirect,ofmaterials, labor,professionalservices,
utilities, andotheritemsforthemanagementanduninterrupted
operationofastorm watersysteminamannerforwhichthestorm
watersystemwasdesignedandconstructed.

(e) "Property"meansrealpropertyoraparcelofreal
property,asindicatedbythecontext.

(f)"Stormwater"meansthattermasdefinedin40CFR
122.26(b) (13) .

(g) "Stormwatermanagement"meanslormoreofthefollowing
undertakenonlytotheextentauthorizedbyotherstatelaworby
federallaw:

(i) Thequantitativecontrolthroughthestormwatersystemof
theincreasedvolumeandrateofsurfacerunoffcausedby
imperviousareas.

(i) Thequalitativecontrolofstormwaterthroughthestorm
watersystem,pollutionpreventionactivities, andordinancesto
reduce,eliminate, ortreatpollutantsthatmightotherwisebe
carriedbystormwater.

(iii) Publiceducation, information, andoutreachprograms
concerningthepotentialimpactsofstormwaterpollutiononwater
quality.

(h) "Stormwatermanagementplan"meansaplandescribedin
sectionb.

(1) "Stormwatermanagementprogram"meanslormoreaspects
ofstormwatermanagementundertakenbyalocalunitofgovernment

onlytotheextentauthorizedbyotherstatelaworbyfederallaw.
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(J)"Stormwatersystem"meansroads, streets, highways,catch
basins, curbs,gutters,ditches, stormsewersandappurtenant
features, lakes, ponds, channels, swales, stormdrains, canals,
creeks, streams,gulches,gullies, flumes, culverts, siphons,
retentionordetentionbasins,dams, floodwalls, levees, pumping
stations, andothersimilarfacilities, andnaturalwatercourses
andfeaturesthatarelocated withinthe geographiclimitsofa
localunitofgovernmentandaredesignedoractivelymanagedby
thelocalunitofgovernmentforcollecting, storing, treating, or
conveyingstormwater.

k) "Stormwatersystemdevelopmentcharge"or"charge"means
achargeprovidedforundersection6.

(N "Stormwaterutilityfee"or"fee"meansachargeprovided
forundersection8.

(m) "Stormwaterutilityordinance"meansanordinanceadopted
bythegoverningbodyofalocalunitofgovernmentpursuantto
sectioné.

Sec.4. (1) Subjecttosubsection (3),alocalunitof
governmentmayadoptastormwaterutilityordinanceunderthis
act.Astormwaterutilityordinancemayprovideforastormwater
systemdevelopmentchargeorastormwaterutilityfee, orboth, on
propertylocatedwithinthatlocalunitofgovernmenttofinancea
stormwatermanagementprogram.

(2)Astormwaterutilityordinanceshallnotmodifyanyof
thefollowing:

(a) Thetermsofanexistingnationalpollutiondischarge

eliminationsystempermitissuedunderpart 3lofthe natural
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resourcesandenvironmentalprotectionact, 1994PA451,MCL
324.3101t0324.3133, andthefederalwaterpollutioncontrolact,
33U0SC1251to01387.

(b)Waterqualitystandardsprovidedforunderpart3lofthe
naturalresourcesandenvironmentalprotectionact, 1994PA451, 6
MCL324.3101t0324.3133.

(3)Beforeadoptinga stormwaterutilityordinance, the
legislativebodyofalocalunitofgovernmentshallbyresolution
adoptastormwatermanagementplan.Thestormwaterutility
ordinanceshallbeconsistentwiththestormwatermanagementplan.

Sec.5. (1) Astormwatermanagementplanshallcontainat
leastallofthefollowingelements:

(a) Geographiclimitsofstormwatermanagementdistricts.A
stormwatermanagementdistrictshallencompass ‘propertywith
similarcostofservicecharacteristicsanduses.Astorm water
managementdistrictmayconsistofalloftheterritoryofthe
localunitofgovernment, oraportionoftheterritoryofthe
localunitofgovernment,orall oraportionoftheterritoryof2
ormorelocalunitsofgovernmentthathaveagreedtojointly
managestormwaterwithinthat district.

(b) Stormwatermanagementservicestobeprovidedtoeach
stormwatermanagementdistrict.

(c) Theplanningperiodcoveredbythestormwatermanagement
plan.

(d) Projectedexpensesofthestormwatermanagementprogram
withineachstormwatermanagementdistrictfor eachyearofthe

stormwater managementplanplanningperiodaswellasstepstaken
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toreduceexpenses.

(e) Documentationofananalysis undertakentoevaluatethe
comparativecost-effectivenessofstormwatermanagement
alternatives.

(f)Projectedimperviousareaand, ifapplicableundersection
8(6),totalareaofeachclassofpropertywithineachstormwater
managementdistrict.

(g) Themethodofcalculatinganystormwaterutilityfeesand
stormwaterdevelopmentchargesproportionatetothenecessarycost
ofprovidingthenecessarylevelofstormwatermanagement
services.

(h) Adeterminationofwhichpropertieswillbesubject toany
stormwaterutilityfeeforuseofastormwatersystemowneda
operatedbythelocal unitofgovernment, asrequiredundersection
11 (1), andthe processandmethodthatwasusedtomakethat
determination.

(i) Adescriptionofthecomponentsofthestormwatersystem
ownedandoperatedbythelocalunitofgovernment.

(7J)AdescriptionofhowthecreditsundersectionlOwillbe
appliedandcalculated.

(k) Documentationoftheresponsetotherequestfor
cooperationundersubsection (3).

(2)Beforepreparingastormwatermanagementplan,alocal
unitofgovernmentshallgivenoticetoresidentsofthelocalunit
ofgovernment, bypublicationinanewspaperofgeneralcirculation
withinthelocalunitofgovernment, thatitintendstopreparea

stormwatermanagementplan.Ifthelocalunit ofgovernmenthasa
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websitethatisaccessibletothepublicfreeofcharge, thenotice
shallbepostedonthewebsite.

(3)Beforepreparingastormwatermanagementplan,alocal
unitofgovernmentshall alsogivenoticetoeachlocal unitof
governmentlocatedinthesamewatershedandtothecountydrain
commissionerofeachcountyinwhichthewatershedislocated. The
noticeunderthissubsectionshallexplainthatthelocalunitof
governmentintendstoprepareastormwatermanagementplanand
requesttherecipient'scooperationandcomment, includingcomment
onjointlymanagingstormwater.Thenoticeunderthissubsection
shallbegivenbyfirst—-classmailorpersonaldelivery.

(4) Beforeadoptingastormwatermanagementplan,alocal
unitofgovernmentshallholdapublichearing ontheproposed
plan.Thelocalunitofgovernmentshallgivenoticeofthehearing
bypublicationinanewspaperofgeneralcirculationwithinthe
localunitofgovernmentatleastl4daysbeforethehearing.
Noticeshallalso begiventoallpersonstowhomreal property
withinthelocalunitofgovernmentisassessedandtothe
occupantsofallstructureswithinthelocal unitofgovernmentby
personaldeliveryorfirst-classmail,atleastl4daysbeforethe
hearing.Ifthenameoftheoccupantisnotknown, theterm
"occupant"maybeusedfortheintendedrecipientofthenotice.
Noticeneednotbegiventomorethanloccupantofastructure,
exceptthatifastructurecontainsmorethanldwellingunitor
spatialarea ownedorleasedbydifferentpersons, loccupantof
eachunitorspatialareashallbegivennotice.Ifasingle

structurecontainsmorethand4ddwellingunitsorotherdistinct
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spatialareasownedorleasedbydifferentpersons, noticemaybe
giventothemanagerorownerofthestructure, whoshallbe
requestedtopostthenoticeattheprimaryentrancetothe
structure.

(5)Noticeundersubsection (4)shallspecifythetime,place,
andpurposeofthehearingandtheplacewhereacopyofthe
proposedstormwatermanagementplanisavailableforpublic
inspection.Ifthe localunitofgovernmenthasawebsitethatis
accessibletothepublicfreeofcharge, thenoticeandproposed
stormwatermanagementplanshallbepostedonthewebsiteand
noticebypublication,personaldelivery,orfirst-classmailshall
providethelocalunitofgovernment'swebsiteaddress.

(6) Thelocalunitofgovernmentshallalsoprovidenoticeof
thehearingundersubsection (4) atleastlddaysbeforethe
hearingtothelocalunitsofgovernment anddraincommissioners
describedinsubsection (3) .The noticeunderthissubsectionshall
bemadebypersonaldelivery, first-classmail,orelectronicmail.
However, thelocalunitofgovernmentpreparingthestormwater
managementplanshallnotgivenoticebyelectronicmailunless, in
thenoticedescribedinsubsection (3),thelocalunitof
governmentstatedthatitintendedtogivenoticebyelectronic
mailandthe recipientdid notrespondbyobjectingtotheuseof
electronicmail.Thenotice underthissubsectionshallspecifythe
time,place, andpurposeofthehearingandincludeacopyofthe
proposedstormwatermanagementplan.However,noticebyelectronic
mailmaycontainalinktoawebsiteonwhichtheproposedstorm

watermanagementplanispostedifthewebsiteisaccessibletothe
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publicfreeofcharge.

(7) Astorm watermanagementplanmaybeextendedorotherwise
amendedbyresolutionsubjecttotheproceduresetforthin
subsections (4) to (6).

Sec.6. (l)Astormwaterutilityordinancemayprovidefora
stormwaterdevelopmentcharge.Thestormwaterdevelopmentcharge
isal-timechargetonewlydevelopedormodifiedpropertyto
financethecapitalcoststothelocalunitofgovernmentof
componentsofthepublicstormwatersystem neededtoservethat
propertyandnotfinancedbythepropertydeveloperorbyrevenue
receivedbythelocalunitofgovernmentfromanyothersource.

(2) Revenuefromastormwatersystemdevelopmentchargeshall
bedepositedinthefund.

Sec.7.Astormwatersystemdevelopmentchargeshallbe
computedbasedonlorbothofthefollowingmethods:

(a) Thenewlydevelopedormodifiedproperty'sproportionate
shareofthelocalunitofgovernment'snecessarycosttoexpand
thestormwatersystemtomanagetheadditionalstormwaterfrom
thatproperty.

(b) Thenewlydevelopedormodifiedproperty'sproportionate
shareofthelocalunitofgovernment'scapitalinvestmentinthe
stormwatersystem.Thenewlydevelopedormodifiedproperty's
proportionateshareshallbecalculatedconsistentwiththemethod
usedbythelocalunitofgovernmenttocalculatestormwater
utilityfeesasrdescribedinsection8.

Sec.8.(l)Astormwaterutilityordinancemayimposeastorm

‘waterutilityfeeonproperty.Revenuefromastormwaterutility
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feeshallbedepositedinthefund.

(2)Astormwaterutilityordinanceshalldescribethemethod
ormethodsusedtodetermineanystormwaterutilityfee.

(3)Alocalunitofgovernmentmaydevelopacorresponding
stormwaterutilityfee,calculationmethod, orbothforeachstorm
watermanagementdistrictdescribedinthestormwatermanagement
plan.

(4) Astormwater utilityfeeshallbe proportionatetothe
necessarycosttothelocalunitofgovernmentofprovidingstorm
watermanagementtoeachpropertyina stormwatermanagement
districtnotfinancedbyrevenuereceivedbythelocalunitof
government fromanyothersource.

(5)Astormwaterutilityordinancemaydefineratecategories
forpropertiesforwhichtheproportionatecostofproviding
serviceissimilar.Eachpropertywithinarate categoryshallbe
chargedthesamestormwaterutilityfee.

(6) Thestormwatermanagementplanshalldemonstratethatany
stormwaterutilityfeeorportionthereofcharged toaproperty,
forthoseelementsofthestormwater managementprogramwhosecost
isdirectlyrelatedtotheamountofstormwatermanaged, is
proportionatetotheamountofstormwatergeneratedbythat
property.Themethodfordeterminingastormwaterutilityfee
shallbebasedonthestorm-water—-generatingcharacteristics,
includingconsiderationofuseoflow-impactdesigntechniques, of
eitherindividualpropertiesorallpropertieswithinarate
category.Alocalunitofgovernment'scostforstormwater

managementattributabletoeachindividualpropertyshallbe
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calculatedusinglormoremethodsgenerallyacceptedbylicensed
professionalengineers, including,butnotlimitedto, the
followingmethods:

(a) Inperviousarea,whichisamethodthatcalculatesa
property'sstormwatercontributionbasedsolelyontheimpervious
areaoftheproperty.

b)Equivalentresidentialunit orequivalentserviceunit,
whichisamethodthatcalculatesaproperty'sstormwater
contributionbasedsolelyontheimperviousareaofthepropertyin
comparisontotheimperviousareaassociatedwithallsingle-and
multifamilyresidentialpropertieswithinthegeographiclimitsof
thedistrict.

(c)Single-familyresidentialunit,whichisamethodthat
calculatesaproperty'sstormwatercontributionbasedsolelyon
theimperviousareaoftheproperty incomparisontotheimpervious
areaofatypicalsingle-familyresidencewithinthegeographic
limitsofthedistrict.

(d) Intensityof development,whichisamethodthat
calculatestheproperty'sstormwatercontributionbasedonthe
totalareaofthepropertymultipliedbylofseveralrate
categories.Eachratecategoryincludesthosepropertieswith
statisticallysimilarstorm-water—-generatingcharacteristics,with
thestormwaterutilityfeeproportionatetothepercentageofthe
property'simperviousareatoitstotalarea.

(e)Equivalenthydraulicarea,whichisamethodthat
calculatestheproperty'sstormwatercontributionasfollows:

(Multiplytheimperviousareaofthepropertybyastorm
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waterrunofffactor.

(i'Multiplytheperviousareaofthepropertybyastorm
waterrunofffactor.

(ii)Addtheproductsundersubparagraphs(i) and(ii).

(7) Thestormwatermanagementplanshalldemonstratethatany
stormwaterutilityfeeorportionthereofchargedtoaproperty,
forthoseelementsofthestormwatermanagementprogramwhosecost
isnotdirectlyrelatedtotheamountofstormwatermanagedandis
notcoveredbystormwaterdevelopmentchargesorotherrevenue, is
proportionatetothenecessarycostofimplementingthestormwater
managementprogram.

Sec.9. (1l)Astormwaterutilityordinancethatestablishesa
stormwaterutilityfeeor astormwatersystemdevelopmentcharge
shallestablishastormwaterenterprisefund. Allrevenuefrom
stormwaterutilityfeesandstormwatersystemdevelopmentcharges
shallbedepositedinthefund.Thetreasurerofthelocalunitof
governmentmayreceivemoneyorotherassetsfromanyothersource
fordepositintothefund.Moneyinthefundshallbeinvested
pursuanttol943PA20,MCL129.91t0129.97a.Thetreasurershall
credittothefundinterestandearningsfromfundinvestments.
Moneyinthefundatthecloseofthefiscalyearshallremainin
thefundandshallnotlapsetothegeneral fundofthelocalunit
ofgovernment.

(2) Thetreasurerofthelocalunitofgovernmentshallexpend
money fromthefund, uponappropriation,onlytodefraythecosts
foranyofthefollowinginimplementingastormwatermanagement

program:
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(2)Operation,maintenance,planning,engineering,
acquisition,construction,installation, improvement, or
enlargementofastormwatersystem, includingfinancing anddebt
servicecostsandindirectandoverheadcoststhat arefairly
chargeabletosuchactivitiesunderapplicablegenerallyaccepted
accountingprinciplesandtheuniformbudgetingandaccountingact,
1968PA2,MCL 141.421t0141.440a.

(b) Administrationofthestormwatermanagementprogram.

(c) Developmentofastormwatermanagementplan.

(d)Activitiesrequiredinordertocomplywithfederaland
statelawandregulationsrelatedtostormwaterandpermitsissued
thereunder.

(e) Payingdrainassessmentsthataretheobligationofthe
localunitofgovernmentunderthedraincode o0f1956,1956PA40,
MCL280.1t0280.630.

(f) Providingpubliceducation,information, oroutreach
programsrelatedtothestormwatermanagementplanorrequiredby
federalorstateregulations, orrequiredbypermitsissuedtothe
localunitofgovernmentbyfederalorstateregulatorybodies.

(3) Thelocalunitofgovernmentshallpostonitswebsitethe
mostrecentauditreportforthefundundertheuniformbudgeting
andaccountingact,1968PA2,MCL141.421to141.440a.

Sec.10. (1) Subjecttosubsection(2),astormwaterutility
ordinancethatimposesastormwaterutilityfeeshallgrant
creditsthatreducethestormwaterutilityfeecalculatedfora
propertyforanyactivitiesorconditionsthatreducethecostof

servicetothestormwatersystemorarereasonablyrelatedtoa
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benefittothestormwatersystemprovidedbythatpropertyorits
owneroroccupant, including,butnotlimitedto,allofthe
following:

(a)On—-siteretentionordetentionfacilities.

(b) Increasedlandscapeandvegetativecontrolpractices.

c)Directdrainageofthepropertytowatersofthisstate
thatarenotpartofthestormwatersystem.

(d) Thedegreeofpermeabilityofthesurfacesonthe
property.

(e)Filteringsystemssuchascatchbasinsorfilterstrips.

(f) Componentsofthestormwatersystemthatmanageupstream
oroff-sitestormwater.

(g)Facilitiesthatreusestormwaterforirrigationorother
on-sitepurposes.

(h) Publiceducationorinformationprogramsconductedbythe
propertyowneroroccupantrelatedtostormwatermanagementand
itsimpacts.

(1) Othercomponentsofthestormwatersystem, programs, or
activitiesthatresultinameasurablereductioninstormwater
runofforpollutantloadings.

(2)Acreditundersubsection(l) shallbeproportionateto
thereductionofthecostofservicetothestormwatersystemor
tothevalueofthebenefitprovidedtothestormwatersystem.If
acreditgrantedunderthissectionequalsorexceedstheamountof
thestormwater utilityfeethatwouldotherwisebeimposedupon a
parcel, thecreditreducesthestormwaterutilityfeetozero..If

thecreditexceedstheamountofthestormwaterutilityfeethat
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wouldotherwisebeimposeduponaparcel, theexcessamountshall
becreditedagainst thestormwaterutilityfee that would
otherwisebeimposeduponanotherparcelorparcelsownedbythe
sameownerandlocatedwithinthelocalunitofgovernment, ifany.

Sec.1ll. () Thereisarebuttablepresumptionthatproperty
isnotsubjecttoastormwaterutilityfee orstormwater
developmentcharge.Itistheburdenofthelocalunitof
governmenttodemonstrateintheplanthatpropertyutilizesthe
stormwatersystem.Beforeassessingthefeeorcharge, thelocal
unitof governmentshalldemonstratethatsuchutilizationimposes
anetcosttothestormwatersystemwhenoffsetbyanyactivities
orconditionsthatreducethecostofservicetothestormwater
systemorarereasonablyrelatedtoabenefittothestormwater
systemprovidedbythat propertyoritsowneroroccupant,
including,butnotlimitedto, theconditionslistedinsection
10(1) .

(2) Thelocalunitofgovernmentshallprovidetheownerof
propertyinitiallydeterminedtobesubjecttoastormwater
utilityfeeorstormwatersystemdevelopmentchargeunder
subsection (l)with theopportunitytodemonstratethatthe
propertyeitherdoesnotutilizethestormwatersystemor doesnot
imposeanetcosttothestormwatersystemandisthereforeexempt
fromthestormwaterutilityfeeor stormwatersystemdevelopment
charge.Thestormwaterutilityordinanceshallsetforth the
procedureforapropertyownertoclaimsuchanexemption.

(3)Astormwaterutilityordinancethatestablishesastorm

waterutilityfeeorstormwatersystemdevelopmentchargeshall
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providethatwhenadditionalpropertybeginstoutilizethestorm
watersystem,a stormwaterutilityfeeorstorm watersystem
developmentchargeaccrues,asdeterminedbythelocalunitof
government.

Sec.l2.Astorm.waterutilityordinanceshalldesignatean
entitywithinthelocalunitofgovernmenttoadministerthestorm
waterutilityandshallestablishthe administrativeduties.A
stormwater utilityordinanceshallestablishasetof
administrativepoliciesandproceduresorauthorizethe
administratortoestablishtheadministrativepoliciesand
procedures.Theadministrativepoliciesandproceduresshall
includeatleast ‘thefollowingtopics, asapplicable:

(a) Subjecttosectionl5,criteriausedtodeterminewhether
astormwaterutilityfeewillbebilledtothepropertyowneror
occupantandhowtoallocatethestormwaterutilityfeeto
multipleoccupantsofasingleproperty.

(b) Proceduresforupdatingbillingdatabaseduponchangesin
propertyboundaries, ownership, andstorm waterrunoff
characteristics.

(c)Billingandpaymentproceduresofthestormwaterutility
thatdefinethebillingperiod,billingmethodology, andpenalties.

(d) Policiesestablishingthetype andmannerofservicethat
willbeprovidedbythestormwaterutility.

(e) Regulationsgoverningtheresolutionofstormwater
managementdisputesthatarisepetweenpropertyownerswithinthe
district.

(f) Proceduresforgrantingandmodifyinganycredits
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authorizedpursuanttosectionlO.

(g) Proceduresforappealsasdescribedinsectionld.

(h)Enforcementpoliciesandprocedures.

(1) Aprocessbywhichfees, formulasfor calculatingfees,
andcredits willbereviewedandupdatedatleastevery3years.

Sec.13. (1)Astormwaterutilityordinanceshallestablish
remediesforanyunpaidstormwaterutilityfeesandstormwater
systemdevelopmentchargesasdescribed inthissection.

(2)Astormwaterutilityfeeorstormwatersystem
developmentchargemaybealienonthepropertyonwhichthefee
isimposed.Feesorchargesdelinquentforémonthsormoremaybe
certifiedannuallytothepropertaxassessingofficeroragency.
Anofficeroragencytowhomfeesarecertifiedshallenterthe
liensonthenexttaxrollagainsttherespectiveproperties. The
feesorchargesshallbecollectedandthelienshallbeenforced
inthesamemannerasprovidedforthecollectionoftaxesassessed
upontheroll.andthe.enforcementofthelienforsuchtaxes.The
lienissuperiortoallotherliensexcepttaxliens.Thetimeand
mannerofcertificationandotherdetailsregardingthecollection
offeesorchargesandthe enforcementofthelienshallbe
prescribedbythestormwaterutilityordinance.

(3)Alienforastormwaterutilityfeeshallnotbe
certifiedundersubsection(2)if theclerkofthelocalunitof
governmenthasbeennotifiedthatanoccupantofthepropertyother
thantheownerisresponsibleforthepaymentofthestormwater
utilityfee.Thenoticeshallbeaccompaniedbyacopyofthe

lease, ifany,underwhichtheoccupantpossessesthepropertyand
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acash.depositinanamountspecifiedbythestormwaterutility
ordinanceassecurityforthepaymentofthedelinquentamount.

(4)Alocalunitof governmentmaycollectastormwater
utilityfeeorstormwatersystemdevelopmentchargebyanylawful
method, includinganymethodauthorizedundertherevised
judicatureactof1961,1961PA236,MCL600.101t0600.9947.

(5)Apartialpaymentofdelinquentstormwaterutilityfees
orstormwatersystemdevelopmentchargesshallbeappliedtothe
oldestdelinquentfeesorcharges,andremainingfeesorcharges
maycontinuetoaccrueinterest andpenalties.

Sec.14. (l)Astormwaterutilityordinanceorthe
administrativepoliciesandprocedure sadoptedundertheordinance
shallprovideaprocedureforappealsandtheadjustmentor
eliminationofanystormwaterutilityfeeorstormwatersystem
developmentcharge.Theprocedureshallincludeatleastallofthe
following:

(a) Anypropertyowneroroccupantliableforastormwater
utilityfeeorstorm watersystemdevelopmentchargemayappealthe
determinationthatthepropertyutilizesthestormwatersystem,
thestormwaterutilityfee, thestormwater developmentcharge,or
acredit.Anappealmaybe basedontheamountofstormwater
generated, thecreditsestablished, thecreditsallocated, orany
othermatterrelatingtothedeterminationofthe stormwater
utilityfeeorstormwaterdevelopmentcharge.

(b) Anappealundersubdivision (a) shallbebroughttoa
stormwaterutilityappealsboardappointedbythelocalunitof

government.Theappealsboardshallconsistof3licensed
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professionalengineersnotemployedbythelocalunitof
government.

(c)An appealofastorm waterutilityfeeorstormwater
systemdevelopmentchargeshallnotbebroughtmorethanlyear
afterthefeeorchargewasbilled.

(d) Foranappealofastormwaterutilityfeetobe
successful, thegppellantshalldemonstratethattheamountof
stormwatergeneratedbythepropertyismateriallylessthanthe
amountusedbythe localunitofgovernmentinthecalculationof
thatproperty'sstormwaterutilityfeeorthattherewasa
mathematicalerrorinthecalculation.

(e) Ifthelocalunitofgovernmentfindsthatthe
requirementsforasuccessfulappealundersubdivision d)have
beenmet, thesoleremedyto thepropertyownerisacorrect
recalculationofthestormwaterutilityfee.

(f) Ifinanappealofastormwaterutilityfeealocalunit
ofgovernmentfindsthattherequirementsof subdivision
notbeenmet, thatfindingisconclusivewithrespecttothat
propertyuntiltheexpirationof7yearsafterthefinaljudgment
onappeal,oruntilthepropertyismodifiedsoasnottoutilize
thestorm watersystemorsoastomateriallyreduceitsnetcost

tothestormwatersystem, whicheveroccursfirst.Theproperty

ownerremainseligibleforcreditsandexemptionsunderthestorm

waterutilityordinance.
(g) Apropertyowneroroccupantmakinganappealshall
provideinformationnecessarytomakeadetermination.

(2) Apersonaggrievedbyadecisionofthelocalunitof
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governmentonanappealunderthissectionmayappealtothe
circuitcourt.
Sec.1l5.Notwithstandingsectionl3(3),alocalunitof
government 'sstormwaterutilityordinanceshallprovidethata
propertyownerisliableforpaymentofanystormwaterutilityfee
evenifthepropertyownerhasauthorizedthelocalunitof
governmenttobillstormwaterutilityfeestoanoccupantofthe
propertyotherthantheowner.
Sec.l6.Thisactdoesnotexpandexistingauthorityoflocal
unitsofgovernment.
Fnactingsectionl.Itistheintentofthelegislaturethat
thesenateorhouseofrepresentativesrequestfromthesupreme
courtby resolution,pursuanttosection8ofarticleIlIofthe
stateconstitutionofl1963, anopinionontheconstitutionalityof
thisactifthegovernorhasnotalreadyrequestedanopinion.
Enactingsection2.Thisacttakeseffectwhenthesupreme
courtissuesitsopiniononthe constitutionalityofthisactin
responsetoarequestdescribedinenactingsectionlor60days
afterthesupremecourtdeclinestoissueanopiniononthe

constitutionalityofthisact.
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