
August 23, 2017 

via e-mail to: roedigers@rochesterhills.org 

Ms. Sara Roediger, AICP 
City of Rochester Hills 
Director, Planning and Development 
1001 Rochester Hills Dr. 
Rochester Hills, MI 48309 

Re: Your Mystic Park Documents Correspondence of August 1, 2017. 

Dear Ms. Roediger, 

I represent Michigan Income Fund 2, LLC (“MIF2”), developer of Cedar 
Valley Apartments (“CVA”) which luxury residential apartment development is 
currently approved by the City of Rochester Hills (“City”) and initial work thereon is 
underway upon approximately 3.567 acres of vacant land known as Parcel ID No. 15-
23-152-022 (the “West Parcel”).

Since the approval of CVA on the West Parcel, MIF2 has acquired the vacant 
land directly to its east consisting of approximately 2.07 acres of vacant land known as 
Parcel ID No. 15-23-152-020 (the “East Parcel”).  

Following acquisition of the East Parcel, MIF2 representatives have had a 
number of conversations and exchanged correspondence with you and others from 
the City”) concerning MIF2’s rights of use in the East Parcel given a number of related 
factors which are discussed in further detail in this letter. We do certainly appreciate 
the dialog in this regard.  

For the sake of brevity, I am treating your email correspondence of August 1, 
2017, (“8-1-17 Email”) with its two attachments, (enclosed hereto as Exhibits “1-3”) 
as a short-hand summary of this discussion and the City’s interpretation of MIF2’s 
rights of use in the East Parcel and its interest in utilizing it in connection with: i) a 
temporary grading easement for CVA; (ii) private park uses which would remove 
invasive species; (iii) planting appropriate trees consistent with City replacement 
requirements; all of which will not encroach into the City Zoning Code Section 138-
9.102 Natural Feature setback requirement of 25 feet of the delineated Wetland areas 
(all taken together the “Proposed Use”).   

The 8-1-17 Email sets up three areas for discussion related to MIF2’s Proposed 
Use of the East Parcel, as follows: 1) whether a private conservation preservation 
easement exists in favor of the City and on what terms; 2) existence and application of 
a notice of wetlands and/or floodplain designation; and 3) the interpretation and 
application of the Eddington Woods Subdivision Plat.   
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1) Private Conservation Preservation Easement: The Notice of Conservation
Preservation Easement provided in the 8-1-17 Email and attached as Exhibit “2” to this letter, 
along with its self-contained Exhibit “A” (as recorded at Liber 32444 Pages 341-341, Oakland 
County Records) legally describes and draws only Lot 19 of the Subdivision Plat as being 
subject to the easement, but does not set out terms of restriction in that instrument.  

The East Parcel is not subject to the easement so described, which point is further 
evidenced by the fact that the easement language refers several times to a single “subject 
property” being only Lot 19.  Furthermore, neither my review, nor that of First American Title 
Company’s search for its issuance of a title insurance commitment reveals the recordation of 
any private conservation preservation easement applicable to the East Parcel.  

Without such an easement being established as actually conveyed and recorded, it is 
my opinion that “Exhibit 2” hereto does not preclude MIF2’s reasonable Proposed Use of the 
East Parcel.   

2) Notice of Wetlands and/or Flood Plain Designation: The Notice of Wetlands and or
Floodplain designation (as recorded at Liber 32444 Pages 339-340, Oakland County Records) 
attached as Exhibit “3” to this letter appears to have been properly conveyed and would apply 
to the Proposed Use.  As I understand it, the Proposed Use will not encroach into the Natural 
Feature setback requirement of within 25 feet of the delineated Wetland areas and conforms 
with those requirements found in City Zoning Code Section 138-9.102.  Therefore, the 
Proposed Use is not precluded by this instrument. 

3) Subdivision Plat: The East Parcel is part of a subdivision plat named Eddington
Woods as recorded in Liber 287 of Plats, Pages 21-25, Oakland County Records (“Plat”) as 
also attached in Exhibit “4” hereto, in which the East Parcel is dedicated as a “private park”, 
without further limitation language as to its dedication as such.   

The 8-1-17 Email seems to imply that for MIF2 to make use of its property, it would 
need to continue to be used as a private park and with a further requirement that the private 
park be for the “exclusive” use of the lot owners of the Plat (see again Exhibit “1”).   

 However, three points affirmatively support MIF2’s Proposed Use as follows:  

a) MIF2 is not departing from the private park use required by the Plat.
It is, and will remain a private park, i.e. a park not dedicated to the public, but the 
Proposed Use will serve only to improve its attractiveness as private park and serve 
the public interest through the removal of invasive species and other nuisances. 

b) Beyond the fact that MIF2 is a lot owner within the Plat with rights of
use including that of permitting invitees to enter, the suggestion that the private park, 
as platted, is for the “exclusive” use of the lot owners of the Plat, is not supported by 
its facial language which does not express or attempt such a limitation over any owner 
of the East Parcel’s property rights, as is required by law.   

2



Case law interpreting the relevant section of the Land Division Act (MCL 
560.101, et seq.) found in Martin v Beldean, 469 Mich 541, 677 NW2d 312 (2004) and 
Little v Hirschman, 469 Mich 553, 677 NW2d 319 (2004) required and applied plats only 
with expressed, specific exclusion and use limitations in order to find the existence of 
a dedication which would properly preclude or limit those uses.  

To find an “exclusive” use of the private park in favor of lot owners of the 
Plat and by extension bar MIF2’s invitees without legally-required, express language in 
the face of the Plat would, by the logic of the City’s interpretation of the Plat and the 
single word “private” attached to the dedication of the Plat, endanger a homeowner’s 
right to invite and allow visitors to enter upon their lot in the Plat. Such a conclusion 
is not reasonable, nor supportable as a matter of law. 

c) As a telling, practical matter supporting points (a) and (b) above, the
two private parks dedicated in the Plat were not organized into ownership by a 
homeowner’s association, which would be the lawful mechanism by which the right 
to exclude others from privately-owned property.    

As such, it is my opinion that the Proposed Use is not precluded by the Plat, nor is re-
platting necessary for its purposes.  

In conclusion, it is my opinion that the Proposed Use is, as has been described, not precluded 
by the content, nor attachments to, the 8/1/17 Email.  I am glad to confer with you and the City 
Attorney on these points as may be needed or requested prior to the City’s September Planning 
Commission Meeting. 

Should you have any other comments or questions, please advise. 

          Very truly yours, 

CUTHBERTSON LAW, PLC 

JEFFREY T. CUTHBERTSON 
For the Firm 

JTC/kcd 
Enclosures 
C: Client 

Mr. John Staran, Esq., City Attorney 
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EXHIBIT “1” 
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From: Sara Roediger
To: Jeffrey Cuthbertson
Subject: Fwd: Eddington Woods Mystic Park Documents
Date: Tuesday, August 1, 2017 10:04:21 AM
Attachments: Notice Conserv Preserv Easement.pdf

Notice Wetlands_Floodplain.pdf

Good morning Jeff,

Per your email yesterday, here are the documents that we have. I met with John Staran, along
with the Engineering and Assessing Depts. on this last week and it was confirmed that in order
to do anything on this property other than use it as a private park for the Eddington Woods
subdivision, it would need to be replatted. 

Sara Roediger, AICP
Director
Planning and Economic Development
p. 248.841.2573 direct
p. 248.656.4660 department
f. 248.841.2576
roedigers@rochesterhills.org
planning@rochesterhills.org
www.rochesterhills.org

---------- Forwarded message ----------
From: Adele Swann <swanna@rochesterhills.org>
Date: Tue, Aug 1, 2017 at 9:04 AM
Subject: Eddington Woods Mystic Park Documents
To: Sara Roediger <roedigers@rochesterhills.org>

Hi Sara:

See Attached!

Adele Swann
DPS/Engineering Dept
 
248 841-2498
swanna@rochesterhills.org
 

www.rochesterhills.org

Get Email Updates on Gov Delivery
Join us on Facebook
Follow us on Twitter 
Sign up for Alerts with Nixle

---------
This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom they are
addressed. If you have received this email in error please notify the originator of the message. Any views expressed in this message are
those of the individual sender.
#rhmail#
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EXHIBIT “2” 
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EXHIBIT “4” 
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